willing to settle for something less, full individual remediation remains the ideal. 9 Deviations from that ideal are viewed with skepticism and regret. Unredressed constitutional violations may have to be tolerated, but they should not be embraced, approved, or allowed to proliferate. Moreover, full redress for individual victims of constitutional violations is not only desirable in itself; it is also the direct and obvious route to an adequate system of constitutional enforcement. Doctrines that curtail individual redress thus not only deny full remediation to some victims; they also call into question the adequacy of the overall structure of constitutional enforcement. Typically, therefore, constitutional law scholars insist on full individual remediation as a starting principle and strenuously contest exceptions. The result is an attitudinal presumption against any gap between right and remedy in constitutional law.
In today's constitutional landscape, the largest, most lamented, and least defended gap between right and remedy involves money damages. Although 42 U.S.C. § 1983 provides for damages actions against state and local officers who violate constitutional rights,'° and Bivens creates a parallel claim against federal defendants," the promise of monetary compensation for constitutional violations has not been fulfilled. On the contrary, current doctrine sharply curtails damages liability for constitutional violations, chiefly by requiring proof of fault (beyond the mere fact of a constitutional violation) by a government officer. Generally speaking, the kind of fault required is negligence with respect to illegality." When such fault cannot be proved, damages cannot be had. When damages cannot be had, there will often be no other remedy or at least no other remedy that makes the injured whole. As a result, many victims of constitutional violations get nothing, and many others get redress that is less than complete. In constitutional torts, the right-remedy gap is huge, and the 11. See Bivens, 403 U.S. at 397.
12. The usual formulation is that qualified immunity protects an officer defendant when a reasonable officer "could have believed" his or her conduct to be lawful. See, e.g., Hunter v.
Bryant, 502 U.S. 224, 228 (1991) (per curiam) (holding that Secret Service agents are immune from damages liability for an unlawful arrest " if a reasonable officer could have believed" in the existence of probable cause). The derivation and content of this standard are examined more fully infra notes 13-29 and accompanying text. societal loss in underenforced constitutional norms is correspondingly great.
These deficiencies are so obvious that one must wonder why the courts so steadfastly restrain money damages. The usual answer focuses on the tradeoff between enforcement of constitutional rights and the practical necessities of government. It is a familiar (though not always well understood) argument that qualified immunity enables government officers to go about their business without debilitating fear of damages liability. The threat of overdeterrence-more accurately, the threat of unintended deterrence of socially desirable activity-justifies limiting damage recoveries in order to protect the legitimate but nonconstitutional interests at stake in the business of government. This is an important argument, famously articulated by Peter Schuck," 3 which I have tried elsewhere to redirect and refine, 4 but it is not the point of this Essay. Rather, my purpose here is to suggest that the limitation on money damages for constitutional violations has constitutional benefits as well as costs. The values served by the doctrine of qualified immunity are not limited to easing the ordinary, workaday business of government, but extend as well to the domain of constitutional rights. Indeed, I hope to show that the curtailment of damages liability for constitutional violations has deep structural advantages for American constitutionalism.
Put simply, limiting money damages for constitutional violations fosters the development of constitutional law. Most obviously, the rightremedy gap in constitutional torts facilitates constitutional change by reducing the costs of innovation. The growth and development of American constitutionalism are thereby enhanced. More importantly, the fault-based regime for damages liability biases constitutional remedies in favor of the future. Limitations on damages, together with modem expansions in injunctive relief, shift constitutional adjudication from reparation toward reform. Resources are directed away from cash compensation for past injury and toward the prevention of future harm. The result is a rolling redistribution of wealth from older to younger, as the societal investment in constitutional law is channeled toward future progress and away from backward-looking relief.
The argument proceeds in three stages. Part I summarizes existing law. Although beset by exceptions, indirections, and complications, current doctrine coalesces around the concept of fault. The need to establish an officer's fault is the chief limitation on damages liability for constitutional violations and the main source of the right-remedy gap in constitutional [Vol. 109: 87 torts. Part II develops the argument that the requirement of fault facilitates constitutional innovation and favors the future. In essence, the limitation on money damages shifts societal resources away from reparation for past harms and toward investment in future welfare, continually redistributing societal resources from older to younger citizens. Part II adds some concluding comments on injunctive relief. The combination of damages that stop short of full remediation and injunctions that go beyond prohibiting constitutional violations builds into the deep structure of constitutional remedies a healthy bias toward the forward-looking.
Two caveats will clarify what I do and do not mean. First, I do not believe that the right-remedy gap in constitutional law is in itself a good thing. Injury is always to be regretted, especially when unredressed, and it may be (though it is not obvious to me) that, within the universe of unredressed injuries, those that result from violations of constitutional rights are worst of all. Moreover, underdeterrence of constitutional violations is a cost and must be counted as such, even if one believes (as I do) that the cost might be justified by competing concerns. My point is not that the curtailment of damage recoveries for constitutional violations is intrinsically desirable, but only that it has important (and overlooked) advantages, which may or may not be thought offsetting. In other words, I hope to convince the reader that the gap between right and remedy in constitutional torts is not an unmitigated disaster but a double-edged sword.
Second, that I defend the requirement of fault as the mediating doctrine between right and remedy in constitutional torts does not mean that I endorse the precise contours of existing law. On the contrary, my assessment is that current protections against damages liability for unconstitutional conduct are extravagant. In my view, the Supreme Court is requiring too much fault as a condition of constitutional tort liability. This Essay does not dwell on the difficult (and highly context-specific) questions of how much fault, and exactly what kind of fault, should be required. My purpose here is to address the antecedent and foundational question of whether fault should be required at all. If not, then at least from a normative perspective, the precise content of the qualified immunity defense need not be debated further. If, however, the essential rationales for conditioning damages liability on proof of fault are accepted and understood, the groundwork will have been laid for determining the appropriate scope of qualified immunity for various rights and contexts.
I. THE CENTRALITY OF FAULT
The rules on damages actions for constitutional violations appear to be a perfect jumble. Some governmental defendants have absolute immunity, others face absolute liability, and most fall somewhere in between. The
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Supreme Court explains the contradictions by resorting to doctrinal formalism and bogus history, often without even a passing attempt at functional justification. No one would suggest that these liability rules cohere, but they do tend to coalesce, to a greater extent than is commonly recognized, around a requirement of fault. 5 Under 20. Courts almost never disallow properly pleaded constitutional claims against state officers on the ground that they are "really" against the state and therefore barred by the Eleventh Amendment. This conclusion and the research that supports it are explained in Jeffries, supra note 14, at 59-68. Suits for violations of federal statutes, however, are treated somewhat differently. 21. Unfortunately, the incidence of defense and indemnification in officer suits is not well described in the literature. Governmental willingness to stand behind officer defendants does not extend to cases of flagrant bad faith (of the sort that would prompt criminal prosecution), but such defense is otherwise routine. See id. at 49-51 (concluding that "[s]o far as can be assessed." defense and reimbursement of officer defendants occur "not occasionally and haphazardly but pervasively and dependably").
[Vol. 109: 87 (indirect) state liability via an officer suit, provided that the officer's qualified immunity can be overcome. ' Liability hinges on proof of fault.
At the other end of the spectrum is the strict liability of municipalities and other local governments for acts done pursuant to official policy or custom. Recent Supreme Court decisions have construed that requirement so stringently that access to strict liability is quite rare.' Moreover, in "failure-to-train" cases, the Court has explicitly reintroduced fault by requiring "deliberate indifference" to violations of constitutional rights.' Indeed, the Court's most recent pronouncement suggests that a majority may be ready to abandon strict liability altogether and return to requiring fault in all cases of municipal liability? 5 However this situation may develop, at present the availability of strict liability for local government violations of constitutional rights is extremely narrow. In most cases, plaintiffs must sue local officers, who, like their state counterparts, are not strictly liable. Thus, despite the occasional reality of absolute immunity and absolute liability, in the overwhelming majority of constitutional tort cases, damages liability depends on fault.
The doctrinal home of fault in constitutional torts is the defense of qualified immunity. Originally described as requiring a reasonable and good faith belief in the legality of the act in question,' qualified immunity 22 . A similar substitution of defendants can result in damages liability for unconstitutional legislation. The legislator who passes the law may have absolute immunity, but the executive officer who enforces it does not. Usually, the opportunity to sue an enforcement official suffices to establish liability for unconstitutional legislation, again provided that qualified immunity can be overcome. 27 Today, the question is whether a reasonable officer could have believed the act to be lawful. 28 The reasonableness of a mistake as to unconstitutionality depends on the factual circumstances, the clarity and specificity of the constitutional rule, and the knowledge that the defendant could reasonably be expected to have. The interaction of these factors has produced a defense of qualified immunity that is significantly context-dependent. In fact, though not in theory, there is a law of qualified immunity for school officials, mental health officers, law enforcement personnel, etc. 29 Describing this variegated landscape in detail is beyond the scope of this Essay, but this much can be said with confidence: The defense of qualified immunity shields government officers, and indirectly shields governments themselves, from damages liability for a substantial range of unconstitutional conduct. The right-remedy gap in constitutional tort law is chiefly a function of the requirement of fault.
For [Vol. 109: 87 more particular version of this argument focuses on the pocket of the strict damages liability in current law-local government liability for unconstitutional acts done pursuant to official policy or custom-and urges expansion of that category. 32 Though these writings differ in thesis and methodology, they share a common antipathy toward doctrines that deny full remediation in acknowledged cases of constitutional violations. Generally speaking, these articles-and indeed most writings on § 1983-aim to close the right-remedy gap in constitutional law.
I1. THE IMPORTANCE OF INNOVATION
The rhetoric of constitutional law looks to the past. It emphasizes fidelity to precedent, respect for tradition, and acceptance of prior practice. Constitutional argument regularly invokes the intent of the Framers, even when they had none, 33 and uses a variety of techniques for claiming continuity while embracing innovation. Sometimes the past is described at such a high level of abstraction that the reference has no meaning. Sometimes precise and detailed descriptions of specific past practices are deployed to resolve unrelated questions. 35 Sometimes the Court finds elaborate instructions in legislative silence; 36 at other times, the Court ignores a silence that speaks loud and clear. 37 And sometimes, of course, the Court simply imagines a prior history to suit current needs. 38 Constitutional law's rhetorical commitment to the past is so strong that it is easy to lose sight of the importance of change. Not too many decades ago, the law governing police practices was state law; federal criminal procedure did not exist. Today, federal criminal procedure is a staple of the law school curriculum and is concerned almost entirely with constitutional law. Explosive growth has also occurred in the First Amendment. Before the 1960s, it would have been hard to sustain a semester's attention on that subject. Today, many law schools offer an advanced course (or two or 35. Among many candidates, my favorite example of this technique is Pulliam v. Allen, 466 U.S. 522 (1984), in which a lengthy review of the evolution of the primacy of the King's Bench among English courts was adduced to show that American judges are not absolutely immune from the award of injunctive relief. After several pages of historical detail, the Court conceded that " [t] he relationship between the King's Bench and its collateral and inferior courts is not precisely paralleled in our system by the relationship between the state and federal courts," id. at 535, but it insisted that the experience on a different question in a different country at a different time and under a vastly different legal system was nonetheless "highly relevant," id. at 536. Of the strong functional reasons for allowing injunctive relief against judges in the narrow and unusual circumstances where no form of appellate review is available, the Court said nothing at all. [Vol. 109: 87
Right-Remedy Gap three) in the freedoms of speech and press and another on problems of church and state. One need only catalogue the constitutional flashpoints of the 1990s to see how issues shift. As constitutional questions, abortion, affirmative action, capital punishment, sex discrimination, and homosexual rights are issues of one generation. 39 A constitutional law casebook published in 1970 (much less 1870) would not have had a single main case on any of these topics.' Whatever may have been expected by the Framers, or desired by those who idealize them, the constitutional agenda is constantly changing.
It is a premise of my argument that constitutional change is right and necessary. That is not to say that change is always good or that we should be indifferent to its direction. Some constitutional reformations will come to seem unwise, and many others are probably unneeded. Moreover, the pace of change is an issue apart from its content. Many who agree that constitutional innovation is right and necessary also believe that it is sometimes rash. My endorsement of constitutional change does not reflect a taste for it. Indeed, I suspect that I am more grudging in that regard than most readers of this Essay. But it reflects a conviction that the capacity of constitutional doctrine to adapt to evolving economic, political, and social conditions is a great strength. New technologies continually remake our society, and, today, technological innovations seem to come with gathering speed. The capacity of constitutional law to avoid ossification and irrelevance in the face of accelerating changes in the society at large seems to me hugely valuable. Indeed, it is hard to imagine what our Constitution would be if original understandings had been faithfully maintained without "translation" to changed circumstances." Most likely, we would have had a succession of increasingly prolix organic documents, as heavily amended prior versions became too cumbersome or outdated. Ironically, the reason that we still have some version of the original Constitution and that we can refer (more or less meaningfully) to the intent of the Framers is the document's capacity for internal growth. L. REV. 597, 597-98 (1999) (noting that the issues that dominated Justice Powell's 16 years on the Supreme Court were not anticipated at the time of his confirmation).
See, e.g., GERALD GUNTHER & NOEL T. DOWLING. CASES AND MATERIALS ON
CONSTrrLmoNAL LAW (8th ed. 1970) (providing no coverage of any of these issues except capital punishment, which is discussed in a brief series of notes at 922-23).
41. 
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The Yale Law Journal Notwithstanding the modern revival of interest in original intent, 42 I doubt that acceptance of constitutional innovation is all that controversial. Perhaps it is only a failure of imagination, but I cannot conceive of going back to the days when school segregation was not unconstitutional, 4 3 and I doubt that many others wish to do so. Nor would we care to contemplate how much longer segregation might have lasted if three-fourths of the states had been required to agree to its demise. Candor requires me to say, however, that those who seriously believe that constitutional law should be fixed by the specific understandings of 1787 or 1866 (as distinct from the abstract generalizations that perpetually invite new wine to be poured into old bottles) should read no further. This article is grounded in a belief in both the inevitability and the desirability of constitutional evolution. Those who do not share the premise will necessarily find the argument unappealing.
A. The Cost of Change
For those who accept the desirability of constitutional change, the rightremedy gap has a silver lining. Put simply, the limitations on money damages for constitutional violations facilitate constitutional change. The doctrines that deny full individual remediation reduce the cost of innovation, thereby advancing the growth and development of constitutional law. If constitutional tort doctrine were reformed to assure full remediation, the costs of compensation would constrict the future of constitutional law.
The potential antagonism between retrospective remedy and future right is most clearly visible when the break from the past is sudden, dramatic, and undisguised by pretensions of continuity. Miranda v. Arizona" is an example. In all likelihood, the Supreme Court would never have required Miranda warnings if doing so meant that every confessed criminal then in custody had to be set free. The decision in Miranda depended, I think crucially, on the (now abandoned) doctrine of nonretroactivity, which allowed the Court to give effect to new [Vol. 109: 87 requirements only in future applications." As Justice Harlan recognized, nonretroactivity facilitated "long overdue reforms, which otherwise could not be practicably effected." 6 Harlan opposed nonincremental reform and partly for that reason opposed nonretroactivity, but he saw clearly the relation between them. Without innovation, there would be no need for nonretroactivity, and without nonretroactivity, there would be much less innovation. 7 A similar relationship exists between constitutional innovation and money damages. In a world of constitutional stasis (real or imagined), there would be no constitutional argument against closing the right-remedy gap by making compensatory damages routine. Of course, there would still be the fear that strict liability might inhibit government from legitimate activities that are too hard to segregate, ex ante, from constitutional violations. Where constitutional standards are irreducibly indeterminate in application, 4 the threat of strict liability might depress the activity level of government to an unacceptable degree. Presumably, this nonconstitutional cost would have to be offset against the benefit of increased enforcement of constitutional rights, but constitutional concerns would lie entirely on one side of the calculus. Within the realm of constitutional discourse, curtailment of money damages would be an unqualified loss.
In a world of change, however, constitutional concerns lie on both sides. On the one hand, strict liability would reduce the incidence of constitutional violations. On the other hand, it would risk the ossification of constitutional law by raising the cost of innovation. The current regime of fault-based liability for constitutional violations has the opposite vices and virtues. Qualified immunity reduces government's incentives to avoid constitutional violations. At the same time, it allows courts to embrace 48. See Jeffries, supra note 14, at 77-78 (noting that the problem of unintended deterrence of legitimate government activities would be manageable if constitutional law were "precise and rule-like").
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innovation without the potentially paralyzing cost of full remediation for past practice.
I know of no way to measure these competing values nor of any categorical basis for choosing between them, but the history of desegregation suggests the complexity of the problem. Brown v. Board of Education 4 9 was one of three companion cases seeking injunctive relief against entities or officials of local government.
5 ' At the time, § 1983 damage actions had not yet been rediscovered," nor had the modern class action evolved to permit "mass tort" litigation. 52 Consequently, no one thought to sue for money damages. 3 If such claims were brought today, they would fall within the limited class of cases in which current doctrine imposes strict enterprise liability. Specifically, Monell v. New York City Department of Social Services 54 authorizes damages actions against local governments for acts committed pursuant to official policy or custom; and Owen v. City of Independence 5 5 declares that in such cases, there is no defense of qualified immunity. School desegregation litigation meets these conditions. Since education is primarily a service of local government, desegregation suits typically are brought against local school boards and officials. The de jure segregation of which they complain, whether explicitly required by statute or inferred from local practice, would unmistakably qualify as a policy or custom. Indeed, it could scarcely be otherwise, as de jure segregation cannot arise accidentally or individually, but rather requires the kind of systemic and sustained practice that would satisfy even the narrowest conception of official policy. 56 49. 347 U.S. 483 (1954 [Vol. 109: 87
In a hypothetical world in which current doctrine existed at the time of Brown, desegregation suits could have been brought as class actions seeking not only injunctive relief, but also money damages. The good-faith belief of officials in the pre-Brown validity of separate-but-equal---or indeed of any other outdated position-would have been no defense. Statutes of limitations would have barred plaintiffs from recovering reparations for all past wrongs, but a fair valuation of the injuries currently caused by racial apartheid, not to mention the gross underfunding of black schools, would have been astronomically high. While it may seem implausible to think that hundreds of billions of dollars in damages would actually have been extracted from local school districts and paid to their black students, such results would have followed from strict enterprise liability for constitutional violations. The challenge is to imagine what the world might have looked like had that regime been in place throughout the desegregation era.
Start with Brown itself. Might Brown have come out differently if the decision had come with a huge pricetag? In truth, it is hard to imagine Brown being decided differently, no matter what the cost. In our contemporary constitutional culture, both the correctness of the Brown decision and its necessity are axiomatic. Yet historians tell us that the Justices at the time struggled with the question, delayed the decision, and required luck and leadership to overcome internal opposition and dissent. Later Justice Jackson drafted a concurrence that showed substantial sympathy for white southerners, who had "built their segregated institutions for many years on an almost universal understanding that segregation is not constitutionally forbidden. [Vol. 109: 87 insisted that segregation be eliminated "root and branch," ' may have depended upon the fact that doing so did not trigger a new round of massive damages liability. Who knows what the Court would have done if announcing an "affirnative duty" to eliminate racially identifiable schools had meant huge damages judgments against Southern school districts? Would the Justices have been willing to impose such liability on districts that had complied, albeit grudgingly, with existing court orders? There is no way to be sure, but it seems entirely plausible that Green might have come out differently under a regime of strict liability in money damages.
Similar arguments can be made about a succession of steps in the school desegregation saga. Perhaps most notable are the decisions finding de jure segregation outside the South. Colorado, for example, had prohibited racial segregation in accommodations since before Plessy v. Ferguson' and had maintained since statehood a constitutional ban against segregated schools. 67 In the years following World War II, the Denver School Board nevertheless acted to protect schools in an historically white neighborhood against black encroachment. New schools were constructed to accommodate black expansion, and attendance zones were drawn to keep older schools white. When it became plain that such actions constituted de jure segregation, the city tried to limit forced busing to the area in which the manipulations had occurred. The Supreme Court, however, ruled that intentional segregation in any significant part of a school district presumptively involved the whole." Therefore, the entire city of Denver became subject to court-ordered school desegregation, despite its generally good history.
Similarly aggressive findings of de jure segregation brought busing to cities throughout the North and West. In most of these cases, the courts could have leaned one way or the other, toward confining constitutional violations to the region of educational apartheid or toward expanding courtordered desegregation to the nation as a whole. The courts' general adherence to the expansive approach was facilitated by the decoupling of constitutional violations and money damages. 69. Note that the costs to the government of damage awards for past misconduct and of injunctive relief against future misconduct are additive, not alternative. This is not only because a court that has awarded damages would be willing, if repetition were threatened, to issue injunctive relief, though that possibility seems overwhelmingly likely; it is also because the damage judgment itself carries the threat of future damage judgments if the misconduct is repeated. Thus,
Of course, it is also true that strict damages liability would encourage greater compliance with existing constitutional requirements, whatever they may be at the time. To be more precise, strict enterprise liability would force government to "internalize" the cost of all constitutional violations, including not only those that would have been prevented by cost-justified precautions, but also those that would not have been. 7 " The size of the latter category depends importantly on the clarity of constitutional norms. In the language of torts, to the extent that the constitutional mandate is clear and rule-like, cost-justified precautions should eliminate violations. To put the same point in terms of the doctrine of § 1983, to the extent that the constitutional mandate is clear and rule-like, the defense of qualified immunity will not matter. A reasonable officer could not believe lawful any act that violates a specific and plainly applicable constitutional rule. For such cases, negligence and strict liability amount to the same thing. But to the extent that the constitutional norm is an indeterminate standard, no costjustified precaution may succeed in differentiating ex ante legitimate acts of government from constitutional violations. It is in these cases that strict liability would matter, by forcing the government to bear all losses and to spread them among citizens generally. The result would be a shift in activity level, as the government reduced activities that could not efficiently be segregated, ex ante, from constitutional violations. 7 In consequence, there would be fewer constitutional violations and greater compliance with constitutional norms.
In itself, the reduction in constitutional violations is an unqualified good, and it is precisely this benefit that the advocates of strict enterprise liability for constitutional torts seek to gain. 72 Of course, one would still the cost of future compliance must be borne in any event, whether or not the government also bears the cost of retrospective compensation. 70. When administration is completely predictable, a negligence standard (such as that created by the law of qualified immunity) will induce government to take all cost-justified precautions. The real bite of strict liability, therefore, concerns those violations that cannot efficiently be prevented by such precautions. See KENNETH S. ABRAHAM, THE FORMS AND FUNCTIONS OF TORT LAW 159-61 (1997).
71. To put this point into a practical context, one need only imagine a supervisor instructing police officers (as all police are instructed these days) on the law of the Fourth Amendment. Under the regime of qualified immunity, the instructor would explain the rules of search and seizure and enjoin adherence to them, but would also tell the officers that reasonable mistakes would not be held against them. Now imagine the same situation under a regime of strict liability. The supervisor would instruct her charges not only to be careful about probable cause but also, and more importantly, not to search in any doubtful case. Under strict liability, the supervisor would require a kind of super-probable cause, steering well clear of the constitutional standard in order to avoid liability for inevitable mistakes. In consequence, there would be fewer searches. Jeffries, supra note 14, at 73-74 (footnotes omitted).
72. [Vol. 109: 87 have to weigh the value of increased constitutional compliance against the costs of decreased activity levels for the legitimate business of government. But more importantly, the gain in compliance with current requirements would also have to be balanced against the potential for inhibiting the growth and development of constitutional law. Consequently, the merits of strict liability for constitutional violations depend significantly on one's attitude toward change. Holding governments absolutely liable in money damages for all constitutional violations is more readily supported if one assumes (or desires) constitutional stasis, while introducing some requirement of fault into damages actions is more readily supported if one assumes (or desires) constitutional innovation. Under either view, it is important to recognize the potential antagonism between past remedy and future right.
B. Constitutional Redistribution
The curtailment of money damages for constitutional violations has a related consequence, less apparent but more important. The requirement of fault for awarding money damages builds into the structure of constitutional remedies a bias in favor of the future. Basically, the limitation on retrospective relief, together with the modem availability of injunctive and declaratory relief, continually shifts societal resources from the past to the future. Older claimants are disadvantaged by doctrines that deny full individual remediation for past injuries; younger ones are advantaged by the continuing evolution of constitutional law to meet new challenges. Even though the rhetoric of constitutional rights is often absolutist, societal resources remain finite. Commitment of resources in one area implies curtailment in another. Limiting damages liability to cases of fault facilitates constitutional innovation by allowing courts to disregard the past injuries caused by conduct now seen as unacceptable. In general, flexibility and innovation disproportionately benefit younger generations. The result is a rolling reallocation of constitutional resources from older to younger citizens. In this way, the structure of constitutional remedies is systemically biased in favor of the future.
It is important to note that this argument does not depend on a simplistic equation of damages with the past or injunctions with the future. Both damages and injunctions have past and future aspects. Damages are retrospective remedies for past wrongs, but the prospect of damages liability encourages future compliance with legal norms. Injunctions are prospective remedies against future wrongs, but they are enforced by
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retrospective penalties for past failure to comply. With both remedies, punishment for past violations promotes future compliance. 73 It follows that at any given moment in time, there would be no real connection between damages and "the past" nor between injunctions and "the future." Under conditions of stasis, the choice of remedy would have no distributive consequence. The claim that the current fault-based regime of money damages biases constitutional remedies in favor of the future depends on constitutional change. The more one sees (or desires) constitutional movement, the more important it is to facilitate change by reducing the cost of innovation and the greater the future-oriented redistribution of resources that is accomplished by the limitation on money damages.
In essence, the requirement of fault in constitutional tort law functions as a remedy-specific variant of nonretroactivity, applicable only to actions for money damages. 74 In that respect, it is unlike Warren Court nonretroactivity, which was articulated in terms of rights and barred retroactive application in all remedial contexts. Moreover, nonretroactivity applied only to a handful of rulings that marked a clean break with prior law. Qualified immunity, by contrast, extends as well to the smaller, evolutionary changes that characterize adjudication generally, though it bars only money damages. The result is a systematic unwillingness to compensate those who were injured prior to a decision clarifying or specifying a legal rule and a consequent redirection of energy and resources to those who are injured after that date. This tilt in the structure of constitutional remedies biases the system against past claimants and in favor of future claimants. It redistributes societal resources as it encourages constitutional change.
Focusing on the distributive consequences of constitutional remedies begins to make sense of a line of cases that has left many scholars puzzled, if not appalled. lawlessness." 78 The Edelman Court justified the "lawlessness" of denying retrospective relief chiefly in terms of precedent. To the extent that it attempted a functional explanation, the Court pointed to the impact on state treasuries, but admitted that "the difference between the type of relief barred by the Eleventh Amendment and that permitted under Ex parte Young will not in many instances be that between day and night." ' 79 Prospective relief under Ex parte Young also costs money, often lots of it, and the dollars expended will not have any less impact on state treasuries just because they fund prospective relief.
It is true, of course, that prospective relief plus retrospective relief will always cost more than prospective relief alone. To that extent, the Edelman Court had a practical argument. It does not follow, however, that the Court should categorically distinguish prospective and retrospective remedies. Some prospective remedies are very costly, while others are not. Some retrospective remedies are very costly, while others are not. If cost itself were the only concern, it might make more sense to bar very expensive remedies, of whatever sort, than to allow prospective and to prohibit retrospective remedies, of whatever magnitude.
The fragility of Edelman's reasoning was etched in sharp relief by the decision three years later in Milliken v. Bradley (Milliken I1).80 There the Court upheld a desegregation decree ordering the expenditure of state funds for remedial reading programs in predominantly black schools. In later years, such court-ordered educational "sweeteners" became increasingly salient in the desegregation landscape, most famously in a series of orders requiring expenditures of approximately $1.5 billion by the State of Missouri on behalf of the Kansas City school system."' It is hard to believe that the retrospective relief denied in Edelman would have reached anything like that sum. At the very least, interpreting the Eleventh Amendment to allow prospective relief of that magnitude, while barring all retrospective remedies, suggests that the line between the two cannot be explained simply by reference to the impact on state treasuries.
The prospective-retrospective distinction can be explained, however, as a way of avoiding constitutional ossification and encouraging generational 
wealth transfer. Start with Edelman or, rather, with the general proposition for which the case has come to stand. Edelman itself is highly atypical, for it was a rare instance in which the Court found a damages action against a state officer barred by the Eleventh Amendment." 2 Ordinarily, damages are available from state officers (and indirectly from the state itself), if the plaintiff can defeat qualified immunity. Why the Edelman Court rejected this evasion is not clear, but it probably flowed from the fact that the plaintiffs claim sounded in contract rather than tort. Traditional agency rules make a servant liable for a tort committed in the master's business but not for breach of the master's contract. 83 Agency law may have encouraged the Court to see Edelman as a case in which officer liability would not lie. Or perhaps the Court simply wanted to make a point about the continued importance of the Eleventh Amendment as a (largely symbolic) structure of federalism. 84 For present purposes, the crucial point is that Edelman's preclusion of an officer suit is very much the exception rather than the rule. In general, constitutional tort actions against state officers for manifestly official misconduct are routinely allowed, so long as they are properly pleaded as suits against the officer in his or her "personal" capacity. 85 In practice, therefore, retrospective remedies are available against state officers (and indirectly against the states that employ them) in which the officer could not reasonably have believed the act to be lawful. 86 Thus, the denial of a damages remedy does not extend to all constitutional violations, but rather is targeted to cases of constitutional uncertainty or innovation. It is precisely in these cases that the curtailment of money damages serves the useful purposes of avoiding excessive inhibition of the legitimate activities of government and reducing the costs of constitutional change.
Milliken II remedies can also cost a great deal and cannot readily be distinguished from money damages on that ground, but their systemic effects are very different. Milliken H educational "sweeteners" are really a form of structural injunction and as such are relentlessly forward-looking. The costs of such remedies may be high, but they are always lower than if they were accompanied by the award of money damages for past failures. In other words, courts facing the question of whether to order future relief no doubt take account of the costs of doing so, but they do not have to confront the additional cost of compensation for past harm. More importantly, the benefits of Milliken H remedies flow to current and future students, not their predecessors. The result is a rolling redistribution of resources toward younger citizens, who have an expectation of longer participation in society and in whom society may legitimately take a greater interest.
Of equal importance is the fact that the benefits of Milliken H remedies are paid in kind, not in cash. Though past and future claimants may be similarly situated in terms of injury, the societal consequences and implications of remedying their injuries are therefore very different. For example, the investments in education ordered by Milliken I must be used for that purpose and cannot be converted, as cash payment necessarily could be, to a variety of other uses that the recipients might prefer. As a society, we might well prefer to spend additional funds to educate future students rather than distribute cash payments to poorly educated former students. From this perspective, Edelman and Milliken H do not create an "ad hoc mishmash" ' of unprincipled contradiction but instead reflect a sensible (if unarticulated) policy of investing in the future.
Of course, in a hypothetical world in which infinite resources were available to redress any harm deemed constitutionally significant, there would be no need to choose between past and future beneficiaries and therefore no justification for preferring one group over the other. But despite the absolutist and originalist rhetoric of constitutional law, the world in which we live is one of finite resources, competing demands, evolving conditions, and changing priorities. In such a world, the question will often be not whether we should redress both past and future injuries, but whether we can redress injury at all. The subordination of past claimants (where the underlying right is unclear or changing) is both a 87. Amar, supra note 2, at 1480.
The Yale Law Journal redistribution of constitutional wealth and, at least in some cases, a necessary precondition for adapting old doctrine to new challenges.
III. THE RELEVANCE OF INJUNCTIONS
The policies advanced here to support fault-based liability for money damages also undergird the modem law of structural reform injunctions. Generally speaking, prospective relief against future constitutional violations can be had without regard to fault (except insofar as the underlying right may require proof of a particular state of mind to make out the violation). 8 Conduct violative of the Constitution may be enjoined, even if the underlying right was unclear or newly declared and the officer had an eminently reasonable belief in the legality of the act in question. For injunctions, qualified immunity does not exist.
The short explanation for this rule is that the reasons for curtailing money damages do not obtain for injunctive relief. There is no grave danger that an injunction will deter the legitimate and socially desirable business of government, since the prohibition can be aimed quite specifically at the objectionable conduct, with ways of resolving uncertainty readily at hand. Nor do injunctions risk freezing the law. So long as damages liability for the discarded past practice is adequately constrained, injunctions can embrace innovations at no greater cost than they intrinsically require. Most importantly, injunctions promote reforms, not reparations. They direct societal resources toward investments in future growth and development, not toward cash outlays for past harms. All of which is merely to repeat that justifications for having a fault requirement in actions for money damages do not apply to suits for prospective relief. The law of injunctions is therefore a natural boundary for the defense of qualified immunity.
There is also a deeper and more interesting relationship between the fault-based standard for damages liability and the law governing structural reform injunctions. They are mirror images, doctrinally reversed reflections of the same underlying policies. While the defense of qualified immunity creates a shortfall between constitutional rights and the damages remedy, structural reform litigation expands injunctive remedies beyond constitutional rights. The fighting issue in structural reform cases is not whether a court should enjoin constitutional violations, but how far a court [Vol. 109: 87
Right-Remedy Gap should go in regulating structures and practices that are not unconstitutional. The justification for such regulation is that certain structures and practices, though not in themselves unconstitutional, contribute to an environment of constitutional risk. To the extent that injunctive remedies address antecedent matters that are only strategically and probabilistically related to constitutional violations, they may be said to have gone beyond the underlying rights.
Fortunately, the phenomenon of remedies surpassing rights is well described in the literature on structural reform litigation and beautifully illustrated by specific examples from prison reform litigation."' Federal courts historically followed a "hands-off' policy on prison administration, but close inspection of the appalling conditions in many of America's prisons led them to intervene. Responding, as they were, to overall conditions of brutality and degradation, the courts quite naturally considered the cumulative effect of conditions of confinement, not just specific acts or practices. Institutional arrangements not in themselves unconstitutional could be found so in light of the totality of the circumstances that defined the prison experience. Moreover, the remedies used to address the totality of the circumstances were not limited to the suppression of specific objectionable practices but also extended to antecedent institutional and structural arrangements that made constitutional violations likely to occur. In other words, courts increasingly focused on prophylactic precautions against the risk of constitutional violations. Over time, specific remedial strategies that recurred in one case after another assumed a life of their own. They underwent a subtle transformation from ad hoc remedies for independently demonstrated unconstitutionality of confinement to normative criteria for assessing the acceptability of prison operation. In effect, remedies became quasi-rights.' 90. See Note, supra note 89, at 638-39. As the Note recognizes, The tendency in complex enforcement is for remedies to become part of the substantive law, as "rights" in themselves or, more generally, as the normative criteria by which a system's lawfulness is judged. This transformation of remedies into norms has occurred through two developments. First, complex remedies have tended to converge, with certain categories of affirmative requirements becoming more or less standard....
Second, as these affirmative requirements have become standard, they have ceased to be merely remedial responses to wrongs independently identified. Rather. seek to prevent constitutional violations by regulating antecedent structures and practices that create the risk of such violations. In neither context is remedy perfectly aligned with right.
Nor should that fact be surprising. Just as there are strategic and pragmatic concerns incorporated into the definition of constitutional rights," there are also strategic and pragmatic concerns so tied to particular enforcement contexts that they are conveniently assigned to the law of remedies. To say that there are gaps between right and remedy is really only to acknowledge that the law of remedies, as a body of doctrine not generalizable across all enforcement mechanisms, exists.
The right-remedy gaps in constitutional torts and structural reform injunctions differ in conventional justification and in political constituency, but are closely aligned in functional consequence. The curtailment of money damages for constitutional violations in cases of unclear or evolving legal standards facilitates constitutional change. The cost of innovation is held down if new rules can be adopted without full compensation for the discarded past practice. Structural reform injunctions also facilitate constitutional change. They encourage experimentation, allow for trial and error, and give courts the time to work out the proper constitutional rules for complex institutions such as schools and prisons. They hold down the cost of innovation by allowing it to proceed piecemeal, without the potentially paralyzing requirements of premature generalization and categorical applicability.
The curtailment of money damages in cases of changing constitutional standards also shifts societal resources away from reparations and toward reforms. Qualified immunity disfavors the backward-looking remedy of cash payments to victims of past harms and, in so doing, opens the door to forward-looking remedies requiring investments in the future. Structural reform injunctions walk through that door. They direct resources toward preventing future harms rather than compensating past injuries, thereby implementing the bias in favor of the future that qualified immunity invites and allows.
In short, the gaps between right and remedy in constitutional tort actions and in structural reform litigation are doctrinally opposite but functionally synergistic. Together they build into the deep structure of American constitutionalism a healthy capacity for change and a redistributive bias in favor of the future.
98. See Levinson, supra note 89, at 882-84 (discussing one-person-one-vote as an area in which the kinds of pragmatic and institutional concerns traditionally relegated to the law of remedies influence the articulation of constitutional rights); David A. Strauss, The Ubiquity of Prophylactic Rules, 55 U. CHl. L. REv. 190, 195 (1988) (arguing that prophylactic elements of constitutional rights are "the norm, not the exception").
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The Yale Law Journal Of course, these advantages are not secured without cost. Both rightremedy gaps have their critics, and the critics have much to say. Opponents of the fault requirement in constitutional tort law complain, with reason, that limiting money damages reduces the incentives for strict compliance with constitutional norms. Opponents of structural reform injunctions complain, also with reason, that judicial assumption of broad managerial authority over public institutions detracts from political accountability 99 and risks arrogant overestimation of the efficacy of top-down reform. 0
But just as we should identify the shortcomings of the current remedial regimes, we should also recognize their strengths. In particular, we should recognize that the fault requirement in constitutional torts, especially when coupled with the availability of structural reform injunctions, helps as well as hurts. In a world in which evolution and growth of constitutional doctrine are both expected and accepted, the construction of constitutional remedies to facilitate change and to encourage investment in the future is, at least partly, a good thing.
